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RECENT DECISIONS 

Douglas H. Kenyon, Editor-in-Oharge 
Lionel S. Popkin, Associate Editor 

Aliens — Enemies — Right to Inherit. — An American born woman 
married an Austrian in this country. Both, resided .in_and .were loyal 
to the United States. After war broke out between the two countries 
her father died intestate, leaving real property in a state where only 
friendly aliens could inherit. Held, she could inherit from him. 
Hughes v. Techt. (1st Dept. 1919) 188 App. Div. 743, 177 N. T. Supp. 
420. 

It is now settled law that a female citizen who marries a foreigner 
becomes an alien. 34 Stat. 1228, U. S. Comp. Stat. (1916) § 3960, con- 
strued in Mackenzie v. Hare (1915) 239 U. S. 299, 36 Sup. Ct. 106. 
And there is a common notion that war ipso facto makes the citizens of 
one belligerent enemies of the other. See Herrera v. United States 
(1911) 222 U. S. 558, 569, 32 Sup. Ct. 179. This statement seems to 
mean, however, that if the country's safety demands an alien's restraint, 
the courts will receive no other evidence of friendship or enmity than 
proof of his allegiance to a belligerent. Ex Parte Graber (1918) 247 
Fed. 882; Ex Parte Weber (1916) 1 A. C. 421. But in passing on civil 
rights, — as the right to sue and be sued, to contract, and freedom from 
property confiscation, — a different problem is presented, and then the 
courts almost universally make the test residence or place of carrying on 
business. Heiler v. Goodman's, etc., Co. (1918) 92 N. J. L. 415, 105 
Atl. 233; see Society for the Propagation of the Gospel v. Wheeler 
(1814) 22 Fed. Cas. No. 13,156; Porter v. Freudenberg (1915) 1 K B. 
857, 868. Indeed, a citizen is deemed an enemy in this connection if 
he voluntarily resides in the adverse country. Juragua Iron Co. v. 
United States (1909) 212 TJ. S. 297, 29 Sup. Ct. 385. The question in 
the instant case seems never to have arisen before, but since the right 
to inherit is analogous to the civil rights last mentioned, the court seems 
to have been justified in making the test of friendship a factual rather 
than a fictional one. Moreover, the President's Proclamations of Dec 
11, 1917 and April 19, 1918 and the Trading with the Enemy Act, 40 
Stat. 411, TJ. S. Comp. Stat. (1919) §§ 3115Jo^-3115Ji, have been con- 
strued as determining that the United States considered all law- 
abiding aliens as friendly. Tortoriello v. Seghorn (N. J. E. 1918) 
103 Atl. 393; State v. Darwin (1918) 102 Wash. 402, 173 Pac. 29. The 
principal case is undoubtedly both supportable and satisfactory. 

Appeal and Error — Second Appeal to Same Court — Reversal op 
Former Decision. — The plaintiff, a sub-vendee of an automobile manu- 
factured by the defendant, sued for injuries resulting from the defend- 
ant's negligence in placing a defective car on the market. A judgment for 
the plaintiff was reversed by the Circuit Court of Appeals and remanded 
for new trial, where judgment was rendered for the defendant. Sub- 
sequently, the Court of Appeals of New York, on facts exactly the same 
as in the instant case, reached the opposite conclusion. The plaintiff 
brought a writ of error to the Circuit Court of Appeals. Although 
ordinarily the decision of an appellate court becomes the law of the case 
and cannot be reviewed, it was held that a former decision may be 



